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Supreme	  Court	  Expands	  Employee	  Protection	  

	  

The	  United	  States	  Supreme	  Court	  recently	  ruled	  in	  Burlington	  Northern	  &	  
Santa	  Fe	  Railway	  Co.	  v.	  White	  that	  employees	  have	  broad	  protection	  
against	  retaliation	  after	  they	  have	  made	  complaints	  of	  discrimination	  —	  
broader	  protection	  than	  previously	  understood.	  
	  
In	  the	  case,	  a	  woman	  complained	  about	  sexual	  harassment	  and	  then	  filed	  a	  
complaint	  with	  the	  Equal	  Employment	  Opportunity	  Commission.	  The	  
railroad	  later	  suspended	  her	  without	  pay	  for	  37	  days	  for	  insubordination,	  
although	  it	  later	  reinstated	  her	  with	  back	  pay.	  

Previously,	  many	  courts	  would	  have	  ruled	  that	  the	  suspension	  was	  not	  
illegal	  retaliation	  under	  federal	  discrimination	  law	  because	  it	  did	  not	  involve	  
an	  “ultimate”	  employment	  decision	  such	  as	  a	  termination	  or	  failure	  to	  hire.	  
The	  Supreme	  Court	  indicated	  that	  an	  employer's	  action	  is	  retaliatory	  if	  it	  
would	  have	  dissuaded	  a	  reasonable	  employee	  from	  making	  or	  supporting	  a	  
charge	  of	  discrimination.	  Moreover,	  the	  retaliation	  is	  illegal	  even	  if	  it	  
extends	  beyond	  workplace-‐related	  acts.	  Filing	  a	  criminal	  claim	  against	  the	  
employee,	  for	  example,	  could	  also	  constitute	  illegal	  retaliation.	  
	  
Given	  that	  security	  professionals	  often	  are	  involved	  in	  employee	  
investigations,	  they	  must	  be	  aware	  of	  the	  new	  scope	  of	  retaliation	  law.	  
Investigators	  analyzing	  retaliation	  claims	  now	  must	  review	  a	  broader	  range	  
of	  adverse	  actions	  that	  could	  constitute	  retaliation.	  
	  
Moreover,	  security	  leaders	  can	  play	  a	  proactive	  role	  in	  preventing	  
retaliation	  claims	  by	  educating	  supervisors.	  Supervisors	  might	  understand	  
that	  they	  should	  not	  fire	  an	  employee	  who	  complains	  about	  discrimination,	  
but	  they	  might	  not	  appreciate	  that	  subtler	  responses	  —	  such	  as	  
reassignments,	  relocations,	  delays	  in	  raises,	  poor	  performance	  reviews,	  
shift	  changes,	  schedule	  changes	  and	  increases	  in	  work	  load	  —	  now	  can	  lead	  
to	  retaliation	  lawsuits.	  
	  
Security	  leaders	  should	  work	  with	  employment	  law	  counsel	  to	  protect	  their	  
organizations	  against	  this	  new	  legal	  threat.	  
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John	  D.	  Thompson	  currently	  practices	  law	  with	  Minneapolis-‐based	  firm	  
Oberman	  Thompson	  &	  Segal,	  LLC.	  Mr.	  Thompson	  is	  a	  content	  expert	  faculty	  
member	  with	  the	  Security	  Executive	  Council,	  and	  he	  is	  the	  author	  of	  a	  series	  
of	  books	  guiding	  non-‐security	  professionals	  through	  misconduct	  
investigations.	  	  

	  

	  

About	  the	  Security	  Executive	  Council	  	  

We	  are	  a	  research	  and	  advisory	  firm	  for	  security	  leaders.	  We	  have	  a	  
collective	  of	  close	  to	  100	  security	  subject	  matter	  experts	  that	  have	  been	  
successful	  security	  executives	  or	  are	  recognized	  industry	  experts	  in	  their	  
field.	  The	  resources	  and	  tools	  we	  develop	  are	  constantly	  evolving	  to	  
provide	  maximum	  value.	  Some	  engage	  with	  us	  by	  way	  of	  multi-‐year	  
“retained”	  services	  agreements	  (Tier	  1	  Stakeholders).	  Tier	  1	  Stakeholders	  
are	  those	  that	  want	  support	  on	  an	  ongoing	  basis	  but	  also	  want	  to	  have	  an	  
active	  role	  in	  identifying	  solutions	  for	  the	  industry.	  Others	  come	  to	  us	  
seeking	  a	  specific	  solution	  to	  a	  contained	  issue.	  In	  all	  the	  ways	  people	  
engage	  with	  the	  SEC	  the	  bottom	  line	  goal	  is	  to	  help	  define	  and	  
communicate	  the	  value	  of	  the	  Security	  organization.	  

	  

Contact	  us	  at:	  contact@secleader.com	  
Learn	  more	  about	  the	  SEC	  here:	  https://www.securityexecutivecouncil.com 


